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Dear Ms Dove CD

Enclosed please find ten reply bnefs for filing in the above Matter Under Review

The Respondents also wish to request a hearing, the reasons which are more fully
set out in the enclosed reply bnef

Please do not hesitate to contact me if you have any questions

Sincerely,

Heidi K Abegg

cc Office of General Counsel
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BEFORE THE FEDERAL ELECTION COMMISSION

Lathe Matter of )

David W Rogers ) MUR5572
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% OB^ Treasurer )

G )
<TI Rogers for Congress n/k/a ) ^ P3g
rsi Special Operations Fund and) g M~
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RESPONSE TO GENERAL COUNSEL'S BRIEF

L INTRODUCTION

As counsel for Friends of Dave Rogers, Christian Winthrop (in his official

capacity as treasurer), Special Operations Fund file/a Rogers for Congress, Chnsnan

Winthrop (in his official capacity as treasurer) and David W Rogers, we hereby provide

a response to the General Counsel's Brief in this matter

We request a hearing on this matter and expect to address mailing lists and

agreements between candidates and their campaigns, as well as the valuation of the list at

issue
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^ommissioil Hal" iiicefrtheTssWDfcaiirfioto

several occasions, P"d instituted a rulemaknig (which was closed without action taken)

on the subject to "provide candidates and political committees with more comprehensive

M guidance on <x>mmercial tiansactions mwlving maihng hsts Hl As Commissioner Smith
Kl

& noted, when the Commission enters into a nilerrialang.'̂  is often in part an admission

^ that the case-by-case regulatory approach we use ui Advisory Opmions and MURs may

*3' not be workmg "*
O
^ The proposed rules contained a provision that would have expressly banned the

conversion to personal use of the mailing list itself, such as by barring a candidate from

retaining me proceeds of a mailing list rental or sale The Commission also proposed

requiring that mailing list rentals and sales be conducted at the "usual and normal

charge," as well as the requirement that each such transaction be a "bona fide arm's

length transaction " The rulemalong was closed without action taken on any of these

provisions

Over four yean later, it is apparent that the regulated community still does not

have good notice of what the rules are in this area, especially in light of unequivocal

testimony in MUR 5181 that the exchange of signatures for the names of respondents is

considered usual and normal in the direct mail industry Additionally, several Advisory

Opinions and at least two other MURs create a patchwork of enforcement that is not

easily understood or applied

1 Muling Lilts of Political Committed Nonce of Pnpoeed Riitemrtmg. 68 Fed Reg 52,331,52.532
(Sept 4,2003)
* Statement of Reuoni of Commissioner Bndley Smith in MUR 5181 it?
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continuing issues is in a rulemaking, rather than through enforcement actions, which lead

to unclear rules that are not necessarily uniformly applied The Commission's "decisions

iv in the past applying these rules have not been a model of clarity"3 Continuing this lack
N1

&1 of clanty, the General Counsel's Bnef continues to apply ad-hoc standards as well as a
©
tfi
rsi previously rejected test for determining fur market value
«3
<3 II. DISCUSSION.
G
^ At the outset, it should be noted that §439a, which deals with conversion of

campaign assets to personal U8ftf is difficult to apply to situations involving railing lists

and, as discussed below, leads to an absurd result Mailing usts are developed and

enhanced througjh the efforts of both a principal campaign committee yd the candidate

In tf»f respect, a mailing list is uniiVe any other principal campaign committee asset that

could be converted to personal use (i e , monetary funds) The rules should not be

applied blindly and without regard to the nature of the transaction

The General Counsel appears to have abandoned, in part, a previous assertion that

the original ownership interest of the mailing list lay solely with Mr Rogers' principal

campaign committee As the General Counsel's Bnef notes on page 3, Mr Rogers

provided an initial list to his campaign committee, which continued development of the

list However, the General Counsel's Bnef completely ignores the fact that a

Memorandum of Understanding gave Mr Rogers co-ownership of the list The General

3Statem^ofRfiaioiiiofConm3mioiiBrBxadleySinithinMUR5181at2
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counsel's BnefalsotaEes issue with me sufficiency 01 me connoenuion provided oy Mr

Rogers for his co-ownership of the list

A. Co-Ownership.

Mr Rogers' nght to ownership and his ng^t to rent awl seU a copy of his co-

OC1 Owned hat ia within rt̂ a ̂ tan/ford JHMHitPffJ practice* of flmj*1ttil*>g iflflll
GI
M*i A
rs( between agencies and signers of letters for campaign committees As the Commission is
^'
*3' aware, it is a common practice for candidates ami officeholders to lend their names
a
0:1 and/or likenesses to their campaigns, parties or other political committees for tundnising

solicitations, in return for an ownership interest in the list of names of those responding to

their mailings These commercially reasonable types of transactions have previously

been reviewed and approved by me Commission5

It appears mat the General Counsel is attempting to apply born standards ("usual

and normal charge" and "bona fide arm's length transaction") from its proposed

rulemakinginthisMUR It is possible for a candidate and his campaign to determine

what is a fair market value and enter into an agreement based on that value The met that

the two parties are somehow related, e g , a candidate and his authorized committee,

should not prevent the transaction if it is far a usual and normal charge If there was a

fair exchange, it should not matter what the relationship between the parties was The

treatment of a mailing list agreement between a candidate and his campaign should be

4 For exnafe Sender Hilliry Clinton to
Oimnmti ftf NitMB*1 "gHiM**"* *«*tWM' fh»™liM B«yirfmg MBUM of Propmed Buliatlllniig
regarding Mailing Lull of Primal Coimmttoe^datBdScpttfflbcr28,2003it6
1 See. *g, Advuory Opinion! 1981-46 and 1982-41
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treated in the same way as a tnmsaction between a candidate and his party or otto~

pobtical committee

In MURs 4382/4401 and 5181, the Commission received evidence that these

<7' kmds of transactions and practices aie widespread and customary In MUR 5181, John
K1!

*J Ashcxoft and his leadership PAC, Spirit of America, entered into an agreement giving
Kl
rsi Ashcroft personal cwnei^p of me lists m retiim
«aj

^ name and likeness in its activities Ashcroft also entered into an agreement with his
<7>
rsl campaign committee, which provided that the campaign could use Ashcroft's mailing list

for 5 years, with the resulting "work product" (the hst of responses) becoming the joint

property of the campaign and Ashcroft personally The respondents in MUR 5181

presented sworn, unrebutted testimony that established the feet that in many cases, in

exchange for their name, the candidate or officeholder obtains the work product mat

results from the use of his or her name6 The Commission has approved similar types of

transactions

In MURs 4382/4401, the Commission "obtained through discovery strong

evidence that these lands of transactions and practices are widespread and customary in

me <»nimercialniaihng hst industry"1 In MURs 4382/4401, Senator Robert Dole and a

thud party entered into an agreement to provide Senator Dole with the names of

mdividuals who responded to the letten te In

support of the respondents' position, the organization submitted statements fin

• SM Affidavit of Joanna Boyce Wvfldd dried June 5.2003, JM also Oliver Depo§itum«t45-46,60
75ML 9g, Advuory Opinion* 1981-46 ud 1982-41

StrtBIHBBt Of RCUODS Of COHHliiiiOilBB MlSOD ud TOUBT m MUR 5181 It 6-7
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numerous experts in the direct mail industry that demonstrated tbat such transactions are

considered umifi md row1*! in the d|rget nwl industry9 The testunony in these MURs

cud not indicate that a one nme use was a imiversal or exclusive rule10 Additionally, at

O least one other MUR(MUR 5160) and one publicly-reported federal ethics disclosure
*3

* j indicate that joint ownership of mailing lists is not unprecedentedl'
N"'J
^ In addition to deciding to whom the leadership PAC'shst could and could not be
*3
^ rented, Ashcroft "controlled" the content of the PAC's direct mail solicitations by passing
O
^ along edits to the direct mail vendor12 The Commission ultimately concluded mat the

mailing list exchanges that were the gravamen of the initial complaint in MUR S181 did

not violate the law13

Although Mr Rogers entered into a Memorandum of Understanding with his

campaign committee, with each side thinkmg and acting for themselves, the General

Counsel's Bnef dismisses this agreement As has been the case mat least one other

enforcement action, the General Counsel dismisses the bona fide agreement which

provided for co-ownership without citing to an impartial expert who could render an

opinion M And, as noted in testimony during the public hearing on the Commission's

f MURs 4382/4401. General CounKl'i Report #2 at ISMStatDmemofReuoiisofCoimniuionenMtKmindToiiermMlJRS181it8
" Edwrt W^ Rogm Finds LrtuOnc Way to tofitfrom Loa.Wub Port (Dec 13,2002)atA43
11 SM General Counwl'i Bnef in MUR S181 it 13
11 Statement of Reasons of Commisuonen Muon and Toner m MUR 5181 at 3
14 5ee Statement of Reawni of Coimmitioo«SinithinMUR5181 at 8
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proposed rules on mailing bus, at least one witness haa testified that candidates should be

able to exercise personal ownership over mar listsIS

In light of the above, it is clear that Respondents m this MUR were not on notice

that co-ownenhip of a mailing hat would result in the conversion to personal use of the

mailing list *1)ased on the unrebutted testinumy offered

that the exchange of Senator Ashcroft's signature for ownership of responsive names was

commercially reasonable, the apparently arm's length exchanges in this and other

Commission proceedings which involved joint ownership of lists, and evidence in other

enforcement matters and our rulemakmg record that a vanety of exchange pra(^(^ are

routine in the direct mail industry, we concluded that Senator Ashcroft's agreements with

SOA and Ashcroft 2000 were fair market value exchanges "l6

Furthermore, mere is no legal distinction between a ffiiru^qfr* and his campaign

co-owning a mailing list and a candidate/officeholder entering into a co-ownership

agreement with his leadership PAC or with a non-profit organization The Commission

attempts to distinguish the MURs and Advisory Opinions cited above on the basis that

they did not involve a candidate taking a personal ownership interest in a list developed

and owned by his/her own principal campaign committee However, contrary to the

General Counsel's assertion, in MUR 5181, Senator Ashcroft did license mailing lists he

11 SM TraittCTirrf. CtorhthtP Trm?I. M"1**-̂ "*̂  o^mut^ .Of t™L n^mmi retribution Lmnta. iad
MailmgUsti Public Hearing (Oct 1,2003) at 68^9 (testmnoy of Robot F Bauer)
w Statement of Reasons of Gommnioiiea Miton and Toner m MUR 5181 at 9
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owned to faj principal c^fipniff* committee m return for the expanded and updated list

that reasonably could be expected to be generated by his re-election campaign17

ID this case, Mr Rogers had pnor ownership of the initial list and could create a

™ joint ownership interest in the list This situation is legally indistinguishable from a
OC1

Q candidate signing letters on behalf of another campaign committee or party committee ui
N"!

<M exchange for receiving the names of those individiiaJs that respond to their signaturel8

2, The fact that the committee mvolved is the candidate's pnncipd campaign committee

rsi does not change the valuable consideration provided by the cy*^**^ m providing his

signature and stones for use in nmdraising and acquiring names To do otherwise would

result in a donation by a candidate of a previously developed mailing list and subsequent

efforts by the candidaftf to enhance this list without any return on the candidate's

mvestment of uw list, his signatiire arid ms time and effort There is no reason to treat the

candidate's efforts of enhancement of the list differently merely because the committee

happens to be his/her principal campaign committee

The Commission bases its argument m part on the net that a candidate cannot

profit from the sale of his own committee's mailing list simply because he "lent" his

name or likeness to the committee, especially since the committee would not need or be

seeking the candidate's name or IIIT«WHF fmteyy he hud decided to run for federal office

Under thif approach, what is the candidate's property is unfairly deemed to be the

17 List License Agreement between Aiteraft 2000 and Mr Aihcroft, efflectiv* Jan itl999t tee also
StatememofReuoiMofCoiimiisiiooenD^idM MuonudMichielB TonermMUR5181 at 11
11 It 11 bcbcvtd that m 2003 alone, Senator Hilltry Cbntan ngpedkHm on bdrfofhvntiairi party
committee m anticipation of receiving the DUIM of thoietiittnipoiided to the letter ovv her ngntture
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pnnctpal campaign committee's merely because dw candidate uruomng for federal

office Such an approach would violate 2 USC § 432(bX3), 2 U S C }439a,andll

CFR § 11010(b) by treating die financial or properly interests of Mr Rogers and his

w principal campaign committee as identical If the Commission were to treat property (a
*T
JU

gj mailing list in this case) that is personally owned by Mr Rogers per seas the sole
N1!

rsi property of his principal campaign committee, the Federal Election Campaign Act's
«J
^ segregated fund and personal use rules would be vitiated
<7>
fxi While it may be presumed mat a candidate would lend his name and likeness to

his principal campaign committee to further his efforts m getting elected, it does not

necessarily follow flyt a r-pT^iHafe would automatically give his principal campaign

conimitteeallofthenghtstohisnameandhkeness For example, a candidate that has

significant life experience may wish to not use some of those experiences to solicit

money for and acquire names for his campaign He may decide instead to use these

nces to write a tell-all book However, if the candidate does choose to share these

experiences with his campaign, it does not destroy the valuable consideration inherent in

me information m exchange, me candidate should be permitted to receive joint

ownership ui the names developed from the use of mis information

B. Usial and Normal Charge/Fair Market Value.

The General Counsel's Brief spends quite a few pages discussing the lack of

valuable consideration provided by Mr Rogers, as well as the alleged significant

development of the hat by the campaign Neither of these arguments sufficiently support
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me General Counsel's chum mat § 439a was violated, and in fact, leads to an absurd

result A candidate that donates a "wircig list he owns to his principal campaign

committee at less man the usual and normal charge makes a contribution of some value to

<q his campaign that must be reported &02USC §431(8)(AXO, 11CFR §
«x
00 1107(aXlXuiXA)&(B) Yet, in this case, while Mr Rogers is permitted to make a
Kl
<M contnbution (his mailing list) to his campaign, he is not permitted to receive something of
*r
*? value (enhanced list) in exchange without violating § 439a
O
JJj Like MUR 5181, original ownership m the maihng hst lay with Mr Rogers, not

with his principal campaign committee Mr Rogers created the hst of 500 to 1,000

names Asm MUR 5181, the hst was then enhanced through the efforts of Mr Rogers,

who drafted, edited and provided content for the direct mail pieces As an mdividual, Mr

Rogers' story as a Navy SEAL, his sacrifice for his country, and his service to the cause

of America's freedom, were an essential part of creating any hst of value19 These stones

of war combat and his work as a Navy SEAL were vital consideration to the creation of

the fiindraismg appeals and the creation of the list Instead of usrng these experiences to

fundraisc for another organization, Mr Rogers provided these stones to his campaign

committees

Mr Rogers testified that each of the fiindnising letters told a story At the

beginning of his campaign, he wrote down some of the compelhng stones and then later,

Mr Rogers and some of the employees from the fJmHrM«ng firm would go out to dinner

through fee cuidxUte'f own effort CnnmirntiofRyai^Phillipi,Uti^
Notice of Proposed BnUnH.^ 2003-17, dated September 25,2003 it 3
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and be would at and tell stones all night Mr Rog^ testified that they went to o^nneT

about 10 or 12 tunes20 Mr Rogers testified that he has done some interesting things that

no one else has done, and that those experiences became part of the letters 21

i/t The General Counsel attempts to rebut this valuable consideration by claiming
*a
«' that Mr Rogers' life story has no unique value because he was never offered money for
Wl
^, the nghts to a book or a movie and never attempted to sell the ngfrts to his name and life
^i
*x story, and has never been compensated many way for the use of his name and life
G>
^ story22 However, the fact that an individual has not attempted to sell his/her life story

does not strip it of its value To find otherwise is to require any candidate signing a letter

to have previously marketed his or her life story m order to be able to provide valuable

consideration for the arrangement

The Genera] Counsel focuses only on the efforts of the principal campaign

committee in developing and enhancing the list What is missing from tins discussion

(and which could easily be explored during a rulemakmg on the subject) is the value mat

the rjFM*!1****1 provides to the development and flnhqnffflmeirt of the list While the

ittee may engygg m the mechanics of enhancing the list, it is the unique nature and

sweat equity of the candidate that ultimately results in enhancement of the list

Individuals donate to a principal campaign committee because they like the candidate and

because his message resonates with them Only through the hard work of the candidate

himself do the contributions even come in the door The success of the principal

*DepontionTtiMcnptofMr Rogers at 70
11 Id
a Gencnl Counsel*! Bnef at 9
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Asaresultof the candidate's

sweat equity and unique contnbutions to his campaign, joint ownership is not "self-

dealing" but a recognition of the valuable contnbutions of the candidate

<jD The "development" of the list in this case is no different than other cases, which
<3'

J? have been approved by the Commission This case is no different than a candidate
N1
/M signing a letter for his or her political party committee or other political committee, and
v
^ receiving in return, the names of responders In those cases, the letters are developed and
<ji
^ lists rented with assets of the political party or political committee, not with the assets of

the candidflfr^officeholder It is even likely that a candidflf? could sign a letter for his

political party committee which is mailed out using a list comprised of millions of

individuals, which hat had been developed over me course of several years at great

expense Yet, that situation is no different from the one at hand Focusing the inquiry on

the expense and tune involved in creating the mailing list would effectively prevent

nearly any individual from providing enougfr valuable consideration to receive the names

of responders

The General Counsel's Bnef does not advance a reasonable, empirically sound

method of evaluating the fair market value of the list The Commission has never

suggested that the costs incurred in developing a mailing list have any relevance in

determining the market value of the list M In 1999, the Commission explicitly rejected a

proposal to value a supporter list on a cost basis, concluding, "Fair market value of a list

is not determined by the cost but rather by what someone is willing to pay for the use of
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E Ittf^Tfi^fbT^airoftheaMotUit^aneW fiaWfceenaTdto vendor for

development of the list are irrelevant, especially those sums having nothing to do with list

development

It is also irrelevant, as the General Counsel's Brief states, that Mr Rogers did not

spend any funds in developing the initial list M Indeed, the General Counsel approvingly

notes the work of Mr Rogers' volunteers who further developed the list27

ra. CONCLUSION.
Because Mr Rogers co-owned the mailing list, there was no conversion of

campaign property to personal use Therefore, Mr Rogers was permitted to rent or sell

the lists and receive income in exchange for this aims-length rental or sale Having

shown that no violation of § 439a occurred, Mr Rogers, Friends of Dave Rogers, and

Special Operations Fund respectfully request that the Commission not find probable

cmisfl to believe fopt violations have occurred and *hp* the Complaint be dismissed

truly yours,

AlanPDye

K Abegg

*H it 10 (quoting FinilAudrt Report on Doto fix Pit»dcnt,Iiic (June 3,1999) it 31)
MGenendCounicriBnefat4tndn7(iiKtodiiig
mail prodncbon,1* "direct «MII cagnig,'1 "direct "•«* pnotrng.1* "mjul," Of "mil wrvices H

M Qenenl Coonwl'i Bncf tt 3
27 General CounKl'i Brief at 4 and 8
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